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ABSTRACT
This article investigates the approach to reparations of the International
Criminal Court (ICC) and the Extraordinary Chambers in the Courts of
Cambodia (ECCC), using a comparative law perspective, complemented
by socio-legal insights. We trace back the development of the reparative
frameworks of the ICC and ECCC, and identify the normative bases and
political climate underlying the establishment of both courts. Moreover,
we scrutinize their case law and implementation practice on reparations,
and posit that the initial context of development will not predict how well
the courts will fare in practice. Instead, we argue that the openness and
flexibility of the courts, to acknowledge when change is needed and adapt
to challenges arising during the process of designing and implementing
reparations appear to be moreimportant than the initial context. We
conclude that in order to make the victims’ right to reparation real, the
courts’ reparative mandates require a deeper reflection on the feasibility
of the underlying goals of international criminal justice and a realistic
assessment of their performance in practice.
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1. Introduction

It is the perennial worry of victimised populations that the massive injury of carnage and
destruction is followed by the insult of forgetting and silence. In the immediate aftermath of
the Second World War, Hannah Arendt wrote that the problem of extreme evil would be the
defining problem of the post-war era (Arendt & Kohn, 2005; Neiman, 2015). After the horrors of
Auschwitz, looking away was no longer an option. The development of the institutions of
international criminal law (ICL), from the Nuremberg Military Tribunal to the International
Criminal Court, can be seen as an attempt to offer a legal reaction to this problem. This attempt,
however, should always reckon with another insight Arendt had to offer concerning international
crimes, which are ICL’s remit; that the enormity of evil ‘explodes the limits of the law’ (Arendt,
Jaspers, Köhler, & Saner, 1993, p. 54). The dilemma of ICL is thus, that something must be done,
while any action is doomed to fall short. Where criminal justice in the national sphere has great
difficulty in convincingly showing that it reaches its main goals, such as retribution and general/
special prevention (Tonry, 2011), the additional complexities of the situation of international
crimes – the collective nature of the crimes committed, the difficulties in establishing and proving
individual guilt, the uncertain line between culpable and inculpable parties and the difficulty in
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finding a punishment that can conceivably suit the crime – make this an even harder sell at the
international level (Drumbl, 2005, 2007).

A superficial view of the functioning of ICL might suggest otherwise. The rhetoric accompanying
ICL is one of “ending impunity’, ‘delivering safety and justice on a global scale’, and ‘advancing the
rule of law’ (Rome Statute of the International Criminal Court (Rome Statute), (1998), preamble;
Drumbl, 2005). Lofty ideals, with which it is difficult to disagree, but which cannot as yet be
substantiated with empirical evidence. This is also, perhaps particularly, true of the contribution of
ICL to the experience of those bearing the brunt of the enormity of evil; the victims of crimes against
humanity, war crimes, genocide and other serious violations of human rights (Letschert &
Groenhuijsen, 2011). In the past decade, international legal institutions have implemented mechan-
isms and procedures stipulating a right to reparation, which consists of material and/or immaterial or
symbolic measures to acknowledge victims” individual or collective victimhood, and, as far as
possible, to make amends for the suffering victims went through (De Greiff, 2006). Norms and
procedures relating to reparations are, however, not unique to the ICJ framework. On the contrary,
within the international human rights framework, the individual right to reparation is anchored in
international human rights procedures such as before the European Court of Human Rights and the
Inter-American Court of Human Rights (de Wilde, Ooms, and Versyp (“Vagrancy) v. Belgium, 1972;
Velásquez-Rodríguez v. Honduras, 1988). Where international lawyers traditionally sought to reg-
ulate the dealings of States with each other, the rights of man were a powerful constituting factor of
self-determination of peoples and nation-building. The 1970s, however, saw a double crossover;
human rights went global, projecting itself as an ethical, supranational standard to which nation
States could and should be held, while international law went personal, no longer halting at the
borders of nation States, but moving beyond and within them, seeking to deliver justice at the level of
individual people (Moyn, 2010). Obligations therefore assumed by a State under international human
rights and humanitarian law entail legal consequences not only vis-à-vis other States but also with
respect to individuals and groups of persons who are under the jurisdiction of the State.

Back to international criminal justice institutions, which is the focus of this contribution, namely
the International Criminal Court (ICC) and the Extraordinary Chambers of Cambodia (ECCC);
two international criminal tribunals that both acknowledge the right to reparation and subsequently
have a procedure in place to award reparations to victims. Nevertheless, these two ICL-based courts
differ in the way they were set up; i.e. the ICC is a permanent international court, with more than
120 States Parties and with a jurisdiction covering various (future) conflicts, whereas the ECCC is
a hybrid court established by the United Nations (UN) and the State of Cambodia that only deals
with crimes committed during the Khmer Rouge regime (1975–1979).

Both courts are complex institutions; however, this paper solely focuses on the courts’ normative
bases, case-law and implementation relating to the right to reparation that victims have before these
two tribunals. Using a doctrinal comparative law perspective, the goal is to track down the parallel
developments of their reparation mandates, in order to understand their consequent jurisprudence
on reparations as well as their implementation. Since law and its institutions, such as courts, are
interconnected with society and consequently influence each other, they cannot be separated from
each other when one wants to gain a deeper understanding of law and its institutions,1 or in the
words of Calavita (2010, p. 3), of the “real law”; the “law as it is lived in society”. Consequently, in
this paper, the doctrinal comparison is complemented by socio-legal insights gained by means of
interviews with staff of both Courts (Menkel-Meadow, 2019).

Furthermore, before pursuing with the analysis, it is important to qualify the nature and
definition of several terms used throughout this paper. As mentioned above, the right under
investigation in the current contribution is the right to reparation of victims before two specific
tribunals, namely the ICC and ECCC. The right to reparation before these two Courts does not
appear to be a right per se, as for instance, the right to life as included in human rights
instruments, but rather an entitlement of victims (Wemmers, 2012). Neither the legal basis of
ICC nor that of ECCC refer to a victims’ right to reparation but rather to the fact that “the Court
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shall establish principles relating to reparations to, or in respect of, victims” (Rome Statute, 1998,
article 75) and that “the purpose of Civil Party action before the ECCC is to seek collective and
moral reparations” (Extraordinary Chambers in the Court of Cambodia (ECCC) Internal Rules,
2015, Rule 23(1)). Nevertheless, the victims can actively claim reparations before both tribunals by
submitting applications. Consequently, the evaluation of these applications by the tribunals, and
consideration of victims’ requests for reparations throughout the case-law indicates that, in their
turn, the tribunals recognise the existence of a right to reparation. Moreover, as ICL is based on
individual responsibility, the reparations before the ICC and the ECCC are borne by the convicted
person. As will be further discussed in section 3.2, the convicted persons are often indigent, which
makes it extremely difficult to get reparations ordered against them. Consequently, the Courts
used “reparations against the convicted person” as a starting point, and additionally designed
a “safety net” to make sure that victims could still get reparations even in the case when the
convicted person is found indigent.2

Although the right to reparation might have different meanings, referring to either its substantive or
procedural dimensions (Shelton, 2006; van Boven, 2009), in the current research we refer to the right to
reparation as defined in the mandates of both courts, elaborated at large in section 3.1.B below.3 In
addition, the term “implementation” refers to the enforcement of reparations, in other words, whether
victims actually get that what was instructed by the courts through the reparation orders (van
Genugten, van Gestel, Groenhuijsen, & Letschert, 2009). As will be seen, implementation is dependent
on both endogenous and exogenous factors to the reparations system. Examples of endogenous factors
include lengthy procedural debates amongst organs within the ICC system or court finances, whereas
examples of exogenous factors include the role of NGOs or security issues on the ground.

Against this background, the paper is structured as follows. Following the introductory
section, the second section focuses on the broader context in which the ICC and ECCC were
established. Drawing on the context, the third section puts forward two observations in
a comparative perspective. First, by focusing on the victims’ rights, the content of the right to
reparation, and the goals and functions of the courts, it posits that the normative bases of these
two courts, including their goal to deliver rights for victims (in casu, the right to reparation) are
influenced and moulded by the context in which the courts emerged. Second, it highlights that
when it comes to transposing their normative bases into case-law, their jurisprudence is ulti-
mately influenced by factual/empirical considerations emerging out of the complexity of the
situation at hand, while at the same time the initial context has limited influence. The findings of
the paper suggest that a court’s normative basis must necessarily be backed up by rigorous
scientific evidence supporting the feasibility of the goals it pursues or at least acknowledge from
the beginning the constraints under which it will inevitably operate. We argue that, in order to
make the victims’ right to reparation a reality for the victims, it is time that these courts reassess
their goals and pursue a more modest rhetoric, tailored to what is actually feasible for them to
achieve. It is our hope that this contribution will contribute to the existing body of knowledge
regarding the development and enforcement of the rights of victims of international crimes in
general and the right to reparation in particular.

2. The context in which the ICC and ECCC emerged

In order to understand the development and inclusion of the right to reparation within the
mandates of ICL-based courts, this section aims to provide the initial context in which the ICC
and ECCC were set up. As such, it introduces the background which led to the establishment of
both courts, focusing on the preparatory work as well as the theoretical groundwork underlying
their establishment.
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2.1. ICC

17 July 1998 marked a historical moment when 120 States adopted the Rome Statute, the legal basis
for establishing the first permanent international criminal court. The ICC started its operations
after the entry into force of the Rome Statute on 1 July 2002 (International Criminal Court (ICC),
2018). The coming into existence of the ICC is considered to be the pinnacle of international
criminal justice development, and it developed building on the lessons learnt from the Nuremberg
and Tokyo Military Tribunals, as well as the International Tribunals for the former Yugoslavia and
Rwanda (ICTY and ICTR) (Hirsch Ballin, 2018). Although the idea of an international criminal
court had frequently been on the international agenda (Washburn, 1999), it was the end of the Cold
War in the 1990s that created the appropriate climate to resurrect this ambition. Faced with the
Balkan wars and the massive crimes committed in that context, and later on, with the genocide in
Rwanda, the UN Security Council established the ICTY and ICTR in the first half of the 1990s, amid
enormous political pressure to tackle the situation in those countries (Deitelhoff, 2009). These
developments spurred the UN General Assembly to support initiatives to draft the founding
document and set up an international criminal court. The ICC project emerged from preparatory
work of the International Law Commission (ILC) in 1994, consolidated by the UN Preparatory
Committee on the Establishment of an International Criminal Court (PrepCom), and concluded by
negotiations carried out in Rome in 1998, under the auspices of the UN Diplomatic Conference of
Plenipotentiaries on the Establishment of an International Criminal Court (Washburn, 1999).
Against this background, scholars contend that the ICC was established during a period charac-
terised by relative political consensus regarding an international criminal court (Deitelhoff, 2009),
as well as perceived optimism over the future of international criminal justice.4 To be precise, the
setting up has gained momentum amid what Teitel (2011) has called a normative shift in interna-
tional law, referring to a gradual movement away from States towards protecting individuals.
Arguably, the increasing concern for international human rights protection, including the devel-
opment of victims’ rights instruments, the advent of the ad-hoc tribunals, as well as the groundwork
of the ILC5 have all greatly contributed to the establishment of the ICC and its normative basis
(Sperfeldt, 2017).

The ICC operates under its founding document, the Rome Statute, and the Rules of Procedure
and Evidence (RPE), all negotiated by States Delegations during the 1998 Rome Conference. As
explained in the commentary to the Rome Statute, the founding documents of the court do not
reflect the victory of a model of law over another, instead they draw on different systems of law
(Triffterer & Ambos, 2016). Thus, it creates a new system of rules permitting the effective
functioning of the machinery of international criminal justice. It may be considered a “melting-
pot” of some of the most adequate tendencies of criminal procedures stemming from all families of
legal systems, positioning itself as the “highest common denominator” attainable by all legal models
(Triffterer & Ambos, 2016).

2.2. ECCC

The ECCC has come into existence in 2007, as a result of protracted UN-Cambodian Government
negotiations. Due to its structure, a national court with international elements, it is considered to be
a hybrid court (Hoven & Scheibel, 2015). The establishment of the ECCC, contrary to that of the
ICC – which appeared to be a rather natural step in the evolution of ICL – has at its core a specific
conflict. The court was established as a reaction to the 1975–1979 conflict in Cambodia under the
Khmer Rouge Regime (hereinafter referred to as the Cambodian conflict), which claimed the lives
of approximately 1.7 million people, consisting in 21% of the population of Cambodia (Chandler,
2000). In 1997, the Prime Ministers of Cambodia requested help from the UN Secretary General in
bringing the persons responsible for the genocide and crimes against humanity during the rule of
the Khmer Rouge to justice. The entire negotiations process between the UN and the Cambodian
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Government spanned from 1997 to 2005 and included difficulties in reaching consensus between
the two parties’ different visions (United Nations General Assembly (UNGA), 2003; UNGA, 2005).
On the one hand, the UN representatives advocated for enhanced international involvement over
Cambodian involvement, in order to ensure that minimum international standards of justice would
be upheld. On the other hand, the Cambodian Government militated for trials according to their
own national rules, with a majority of national key personnel (including judges), and with due
respect for State sovereignty (Bassiouni, 2008; Jørgensen, 2018; Skillbeck, 2008). The Cambodian
counterpart also warned of the impact of a justice mechanism on Cambodia’s need for peace and
national reconciliation (UNGA, 1999). In addition, national politics played a role in the establish-
ment of ECCC (Ciorciari & Heindel, 2014b); from the beginning, the Cambodian leaders expressed
that if trials would be improperly conducted, they could create panic amongst former Khmer Rouge
officers and potentially lead to a renewed war.6 Distrust between the two negotiating parties and
different interests stalled the process until 2005,7 when the UN-Cambodia Agreement was even-
tually adopted by the two parties, laying the rules for the establishment of the court. This agreement
constitutes the legal basis for the Law on the Establishment of the ECCC for the Prosecution of
Crimes Committed during the Period of Democratic Kampuchea (ECCC Law) (2004), the legal
instrument that regulates the functioning of the court. The law clarifies that the court has a hybrid
structure within the national court system. Hence, the ECCC has a Cambodian character with, in
a lower degree, international features. Furthermore, the court operates on the basis of its Internal
Rules, which are a reflection of the Cambodian Criminal Procedure Law, complemented by
international law in case of a lacunae in the Cambodian law, lack of clarity about a rule, or
inconsistency with international standards of justice (ECCC Law, 2004, article 33). Consequently,
the ECCC particularly mirrors Cambodian criminal proceedings, which are modelled after the
French civil-law, inquisitorial framework (McGonigle, 2009; ECCC, 2017b). As such, the ECCC
includes a judicial investigative function and an option for victims to participate as civil parties
(Vasiliev, 2016). Furthermore, the prevailing Cambodian nature is also reflected in its judiciary; the
ECCC rules with a majority of national judges, a national and international Co-Investigating Judge,
and a national and international Co-prosecutor (Ciorciari & Heindel, 2014a). Moreover, the ECCC
investigates and prosecutes both international and national crimes committed by the most respon-
sible or senior members of the Khmer Rouge regime.8

3. Two observations in a comparative perspective

3.1. The context in which the courts emerged influenced the courts’ normative bases

Drawing on the initial context of establishment of the ICC and ECCC, this section highlights how
the context has influenced the normative bases of these courts in at least three aspects relevant to
our discussion on reparations. As such, this account will focus on victims and their rights, the
content of the right to reparation, as well as the courts’ underlying functions and goals.

3.1.1. Victims and their rights
As pointed out above, the ICC was established in a period of time when the position of individuals
in international law became stronger, due to the increased focus on universal human rights
principles and norms,9 as well as the transitional justice movement (Schiff, 2008). Consequently,
the need to protect individuals from human rights or humanitarian law violations started to become
an important concern of the international legal order (de Hoon, 2017). As Teitel (2011) explained,
the period leading up to the adoption of the Rome Statute was marked by concerns for individuals
and humanity, fostered by an apparent erosion of State sovereignty. In parallel, the transitional
justice movement, spurred by the decline in polarisation between the East and the West, which
started in the 1980s, placed emphasis on the condition of victims and their rights (Schiff, 2008). As
such, the inclusion of victims as well as their rights in the ICC Statute appears to have been
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influenced by these previous developments in the international legal realm,10 which crystalized into
the Rome Statute. Not only did the Rome Statute take into account and respond to previous
criticism against the ad-hoc ICTY and ICTR of failing to provide a role for victims in the
proceedings, it also further consolidated the position of the individual, this time in ICL
(McCarthy, 2012a; Triffterer & Ambos, 2016).

Against this background, the ICC Statute was established at the crossroads of international law
and transitional justice; it has been hailed as being one of the most important recognitions of the
victim as a subject of international criminal law (Bassiouni, 2006). It bestows several significant
rights upon victims, namely, the right to participation and protection during court proceedings, as
well as the right to reparation or compensation (Rome Statute, articles 68 and 75). As Conor
McCarthy (2012b) argued, the creation of a regime of victims’ rights in international criminal law to
deal with the harm suffered by individual victims is not an obvious extension of international
criminal law, but illustrates a potentially significant shift in international criminal justice. As Teitel
(2014) demonstrated, the ICC and its victims’ rights regime constitute an important phase in the
transitional justice movement, entrenching on the one hand the Nuremberg model based on the
prosecution of international crimes, and on the other hand enabling victims to access legal
institutions. Indeed, this approach has been perceived as a progressive legal development; as Sara
Kendall (2015) put it, it marks a shift of incorporating victims’ needs within a field that has
historically relegated them to its margins. As the history of the drafting of the Rome Statute
shows, the breakthrough of the ICC, to provide a role for victims through a set of rights including
a right to reparation, is the result of concerted efforts by States Delegations and international NGOs,
strongly devoted to the cause of victims’ rights (Donat-Cattin, 2016).11 However, as shown above,
the role played by the context leading up to the Rome conference – the growing concern for the role
and protection of individuals at the international level as well as the transitional justice movement –
appears to be equally important.

On the other hand, the general context in which the ECCC emerged was marked by completely
different dynamics, even though the negotiations process took place in parallel to that of the ICC.
As already mentioned, the establishment of the ECCC came as a response to a violent conflict and
involved only two negotiating parties.12 The process spanned over 20 years, and was riddled with
political interference, compromises, and scepticism (Ciorciari & Heindel, 2014b). However, as with
the ICC, the normative basis governing the ECCC and its reparations regime was influenced by the
context in which the court developed.13 As Hanna Bertelman (2010) asserted, the ECCC emerged as
a hybrid court integrated within the Cambodian judicial system; this way, ECCC was ideally placed
to take into account the local considerations, including the need for national reconciliation, while at
the same time fulfiling international standards of justice. Consequently, the strong national own-
ership, complemented by UN involvement, was reflected in the choice of documents that provided
the initial legal foundations of the court; the UN-Cambodian Agreement, Cambodian legislation on
the ECCC, and the existing domestic criminal procedural law code (McGonigle, 2009).

Drawing on these documents, the Law on the Establishment of the Extraordinary Chambers was
adopted. However, as it can be observed, the ECCC founding document only mentioned en passant
the need for victims’ protection during proceedings, and did not clarify a role and rights of victims
before the ECCC (ECCC Law, 2004, article 33 new). Thereafter, the newly elected judges, both
Cambodian (majority) and international (minority) were requested to draft the Internal Rules of the
court building on national law and, in case of inconsistency, on international law. Building on the
reference to victims in the Law on the Establishment of the Extraordinary Chambers, the judges had
to carve out the victims’ rights regime at the ECCC (personal interview with a ECCC Judge, Phnom
Penh, June 2018). In the process, challenges shortly started to surface, resulting from the intricacies
of the Cambodian conflict, the large number of victims, as well as the complexities inherent to the
crimes under the ECCC jurisdiction (Pemberton & Letschert, 2017). Furthermore, the Cambodian
Criminal Procedural Law Code provided a role for victims during proceedings as civil parties, and
this constituted one of the initial bases for a larger role that victims were to play in the ECCC’s
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system. However, as it became apparent, the Cambodian law allowed the participation of victims in
the proceedings on an individual and not a collective basis, which would not be feasible at the
ECCC, considering the number of victims caused by the atrocities in Cambodia (Acquaviva, 2008).
This was even further reinforced with the participatory rights of the civil parties under the national
law and in the Internal Rules; they can, for instance, bring cases, call for witnesses, question the
witnesses, the accused and the experts, and make written submissions. While maintaining the initial
legal basis rooted in the national law, the ECCC Internal Rules (2015, Rules 74 (4), 80 (2), 90 (2), 91,
92, 94 (1)(a)) state that the judges designed aimed to respond as far as possible to the complexities
posed by the Cambodian conflict.14 Taking into account the challenges they had to grapple with, we
assert that the judges ended up creating a unique victim-oriented system based on domestic practice
and international trends, which at the same time was reflective of the unique context of the court
(McGonigle Leyh, 2012). The ECCC was hailed as one of the few ICL courts whose legal framework
relating to victims made it stand out amongst international criminal courts (McGonigle Leyh,
2012), and which provided victims with the right to participation, protection, and reparation
(ECCC Internal Rules, 2015, Rule 23(1)) However, the content of these rights and their future
enforceability was affected from the very beginning by the initial uncertainty permeating the
negotiations and the ECCC set-up phase.15

As can be inferred, one main difference between the contexts in which these two courts emerged
consists in the influence exerted during negotiations. While the ICC came about as an international
court reflective of the highest aspirations of international criminal justice to date, the ECCC
emerged as a hybrid court taking into account the context. The inclusion of victims and their
rights before the ICC is the consequence of concerted work by States and international NGOs,
against a background of progressive developing ideas regarding the position of the individual in
international law. Contrarily, the ECCC witnessed a more modest development, mainly grounded
in national law, which expanded to take the characteristics of the Cambodian conflict into
account.16 This is the merit of the judges at the ECCC, which developed the Internal Rules wherein
the role of civil parties became more prominent.17 As such, both courts achieved one important feat
in the history of ICL: affording victims a significant role within international criminal the trials, as
well as bestowing upon them an extensive set of rights – one important feat in the history of ICL.

3.1.2. The content of the right to reparation
In addition to influencing the status of victims and their rights, the context in which both courts
developed appears to have further influenced the content of the right to reparation, as provided
before the ICC and ECCC.

Article 75(1) of the Rome Statute lays down the components of the right to reparation before the
ICC, which include, but are not limited to, restitution, rehabilitation, and compensation. The RPEs
(2013, Rule 97) further state that reparations might be provided on an individual or collective basis,
or as a combination thereof (International Criminal Court, 2013). Arguably, the broad scope of the
right to reparation at the ICC draws on an important victims’ rights instrument under the UN
auspices, namely, the Basic Principles on Reparations (also known as the Van Boven/Bassiouni
Principles).18 This instrument sets forth the various elements relating to the right to reparation for
victims of gross human rights violations and violations of international humanitarian law. It
represented one important source of inspiration and impetus for the French, British and
Japanese delegations, as well as international NGOs such as REDRESS during the Rome negotia-
tions. The influence of the Van Boven/Bassiouni Principles on the Rome Statute negotiations was
two-fold. On the one hand, it provided a strong legal basis for these interested parties to constantly
expand the scope of the right to reparation, while on the other hand it was a tool to weak resistance
against the inclusion of reparative measures for victims within the ICC Statute (Sperfeldt, 2017).
The process of including reparations within the ICC Statute has not been smooth,19 however, the
context of its development provided fertile ground for it to become the state-of-the-art instrument
in terms of reparations for victims of international crimes. A review of the preparatory work for the
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Rome Statute, at its very beginning, reveals that the 1993 Draft by the ILC, on which the ICC Statute
developed, did not even provide reference to reparations (United Nations International Law
Commission, 1993, article 53(3)). The main opposition for the inclusion of reparations was rooted
in certain State delegations’ fears that the inclusion of reparations may activate the responsibility of
States and may eventually be used to make reparations orders against them (McCarthy, 2015). As
explained above, the involvement of key State delegations and international NGOs created momen-
tum to spin the situation as to include the current article 75 within the Rome Statute. As a result of
all these efforts, the ICC Statute became the first embodiment of the victims’ right to reparation in
international criminal proceedings (Zegveld, 2018), covering a broad set of reparatory measures to
be awarded via its case-law.

As far as the ECCC is concerned, Rule 23 of the ECCC Internal Rules lays down the right to
reparation, which is to be provided in the form of collective and moral reparations (Jeffery, 2014).
The origins and content of the right to reparation before the ECCC remained unknown and largely
unclarified20 until the Appeals Chamber in case 001 shed light on the meaning of “moral” and
“collective” characteristics of reparations. The Appeals Chamber clarified that the value of the
ECCC proceedings should be viewed through its contribution to the process of national reconcilia-
tion (Prosecutor v. Kaing Guek Eav, 2012). While the “moral” characteristic refers to the repara-
tions’ aim to repair moral damages rather than material ones, the “collective” feature confirms the
unavailability of individual financial awards, and consequently, that these measures must benefit
victims as a collective. It also emphasised that reparation awards at the ECCC must take into
account the Cambodian context (Prosecutor v. Kaing Guek Eav, 2012). Indeed, the drafting history
of the right to reparation before the ECCC is not very explanatory in this regard. As discussed
above, the Cambodian law constituted the starting point for the inclusion of reparations, however,
the existing provisions were not tailored to respond to the context of mass atrocities and the large
number of victims coming out of the Cambodian conflict.21 As such, the reparations framework of
the ECCC is the result of the drafting of the Internal Rules by both national and international
judges, taking into account the local context and financial limitations facing the Court (Ciorciari &
Heindel, 2014b). As explained by one judge at the ECCC during an interview (personal interview
with an ECCC Judge, Phnom Penh, June 2018.): “[s]ince reparations were not foreseen initially in
the Law Establishing the ECCC, it was difficult for us, the judges, to decide on the content of the
right. ‘Moral reparations’ represented a way to express that reparations would not be monetary, due
to lack of funding. ‘Collective reparations’ aimed to acknowledge the suffering of victims as
a member of a group.”

Consequently, a comparison of the legal frameworks on reparations of both courts reveals that
the content of the right to reparation before the ICC is much more encompassing compared to that
of the ECCC. Article 75 of the Rome Statute provides for a large range of reparations measures,
including but not limited to restitution, rehabilitation, and compensation, on an individual and/or
collective basis. Conversely, Rule 23 of the ECCC Internal Rules is limited in its content, covering
only moral and collective reparations. As contended above, the difference appears to be rooted in
the context of development; the ICC Statute negotiations on article 75 drew on, inter alia, the UN
Basic Principles on Reparations, supported by key States and international NGOs. However, Rule
23 of the ECCC Internal Rules emerged as a result of a crafting process by national and international
judges, confined in their endeavour by Cambodian law as well as the restrictions existing at the local
level.

3.1.3. Courts’ underlying functions and goals
The final point of consideration concerns the underlying functions and goals of both courts.
Interestingly, both courts feature retributive22 and restorative23 justice functions,24 which are to
be achieved by fulfiling the different goals set forth in the courts’ founding legal instruments.

The ICC Statute illustrates ambitious and encompassing goals (Fletscher, 2015), not in the least
because it is a global court with worldwide outreach.25 As such, a close reading of the Preamble to
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the Rome Statute reveals the court’s multiple goals: to end impunity of perpetrators of international
crimes, to enhance the plight of “victims of unimaginable atrocities”, and to safeguard peace for
future generations as well as lasting respect for and the enforcement of international justice (Rome
Statute of the International Criminal Court (last amended 2010), 1998, preamble). These goals are
further reflected in the functions of the ICC. The setup of the court marked for the first time
a departure from a merely punitive function of international criminal trials, as observed in the
practice of previous international criminal justice tribunals. Thus, the ICC was invested with two
functions;26 the first function is concerned with the punishment of the accused, which is an
expression of retributive justice, while the second function is concerned with the plight of victims,
by placing them at the heart of proceedings and aiming to deliver justice to them (Assembly of
States Parties, 2009; International Criminal Court, 2010). As such, the latter function is reflective of
what Kendall (2015, p. 362) called “the restorative justice turn” of the ICC. Indeed, the ICC is the
first ICL-based court where doing justice was conceived to refer not only to the prosecution and
punishment of perpetrators of international crimes, but to also cover the provision of justice to
victims through participation and especially through reparations (Balta, Bax, & Letschert, 2018;
Moffett, 2015; Stover, Balthazard, & Koenig, 2011). In legal scholarship, different scholars attempt
to justify the inclusion of “justice for victims” as one of the goals of the ICC. Kendall (2015, p. 362)
attributes the restorative justice turn within the ICC’s mandate to humanitarianism, which she
defines as “the manifestation of compassionate or moralising sentiments as political forces that
appear through practices, such as the provision of medical care to conflict-affected communities”
and which predates the expansion of ICL. Fletscher (2015) argues that the “justice for victims”
rhetoric is employed as one of the primary moral justifications of the ICC enterprise, in order to
mobilise external support for the actions of the ICC. She explains that this way, victims of atrocity
crimes become central to the ICC project, as they provide the moral urgency to mobilise political
will and resources to punish perpetrators and to provide redress to victims.27 Against this back-
ground, as can be inferred, both accounts lend support to the idea that the goals and functions of the
ICC are part of a broader protective movement geared at remedying harm and protecting the rights
of victims of international crimes (Stahn, 2015). In addition, this finding further ties into account
assertion that that the context of establishing the ICC influenced, amongst others, the goals and
functions of the court relating to victims.

With regard to the ECCC, as can be inferred from the Preamble to the ECCC Internal Rules
(2015), its goals relate to conducting trials of those persons responsible for crimes against
humanity, genocide, and war crimes during the rule of the Khmer Rouge from 1975 to 1979,28

while bearing in mind the pursuit of justice, national reconciliation, stability, peace and
security at the national level. As in the case of the ICC, the ECCC is concerned with the
punishment of perpetrators, an expression of its retributive justice function, while it also
pursues goals that support a restorative justice function. Indeed, similar to the ICC, justice
for victims is one concern of the ECCC (ECCC, 2010b). As McGonigle (2009) argued, despite
the fact that the Cambodian government opted in favour of criminal trials over a purely
restorative justice process, the ECCC still incorporates a number of important elements
commonly associated with Truth and Reconciliation Commissions, due to its focus on national
reconciliation and justice for victims. It can be recalled that the representatives of the
Government of Cambodia explained during the initial stages of negotiations that any decision
to bring the Khmer Rouge leaders to justice must take account of Cambodia’s need for peace
and national reconciliation. At the same time, they clarified that if the trials would be
improperly conducted, this would destabilise the fragile peace in the country (United
Nations General Assembly, 1999).29 Within the current ECCC legal framework, civil party
participation and their right to reparation are proof of the ECCC’s restorative function.
Interestingly, as Johanna Herman argued, the ECCC’s restorative justice function has expanded
even during the functioning of the court, when non-judicial reparations were included in the
ECCC’s mandate to respond to the limited reparations awarded in the ECCC’s first case. These
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new reparations measures have the potential to address the broader interest of victims in
general, not just civil parties (Herman, 2012). Taking into account the above illustration, it
becomes clear that the ECCC is making great strides in attempting to strike a balance between
retributive justice and restorative justice considerations.

As highlighted in this section, both the ICC and the ECCC feature retributive and restorative
justice functions. However, the difference between the two courts’ functions is rooted yet again in
the context of establishment. As pointed out above, the ICC’s narrative of providing justice to
victims, added to a traditional retributive justice discourse is entrenched in a broader movement
aimed at protecting the rights of victims. On the other hand, the ECCC’s functions mainly represent
a response to the struggles existing at the national level; punishing the perpetrators and maintaining
peace at the national level, while keeping in mind the broader goal of achieving national
reconciliation.

3.2. The context in which the courts emerged is not necessarily a predictor of how practice
unfolds

The previous section posited that the context in which the ICC and the ECCC emerged has had
influence on the courts’ normative bases and theoretical underpinnings relating to victims’ rights,
including the right to reparation. In concreto, it argued that the developments in the practice and
theory of international law leading up to the establishment of the ICC spurred it to establish a broad
normative basis for reparations. As far as the ECCC is concerned, the influence of the local context,
informed by political and legal considerations, translated into a more limited normative basis for
reparations, tailored nonetheless to the apparent needs of the country.

At the ICC, Article 75 of the Rome Statute sets out the reparation regime. In addition to
establishing the content of the right, as explained above, it provides that the court is authorised
to order reparations by means of a decision, only after it has issued a conviction against an accused
person. Furthermore, it explains that after the court issues a decision on reparations, the award for
reparations, where appropriate, may be made through the Trust Fund for Victims (TFV). The
TFV’s establishment is provided for in article 79 of the Rome Statute, and its aim is to benefit
victims and families of victims of crimes within the jurisdiction of the court. As such, the ICC and
the TFV are connected in their goal of providing justice to the victims by means of reparations.
However, they are two different organisations, with significant differences in their mandates,
objectives, and context of work.30 Currently, the case law wherein the ICC provided reparations
consists of three cases, namely, the cases against Thomas Lubanga Dylio, Germain Katanga, and
Ahmad Al Faqi Al Mahdi.

The current ECCC’s reparations regime is set forth in rule 23 quinquies of the Internal Rules. It
establishes the content of the right to reparation, and links the provision of reparations to
a conviction. In addition to clarifying the scope of reparations and the formal requirements for
requesting them, rule 23 quinquies further puts forward the modes of implementation of the
reparations awards. As such, it clarifies that the court may order reparations that are borne by
the convicted person, or may recognise projects amounting to reparations designed or identified by
the Civil Parties’ Lead Co-Lawyers, in cooperation with the Victims Support Section of the ECCC
(the non-judicial reparations as introduced above).31 So far, the ECCC has ordered reparations in
three cases; Case 001 against Kaing Guek Eav alias Duch, Case 002/01 against Nuon Chea and Khieu
Samphan, and Case 002/02 also against Nuon Chea and Khieu Samphan. Cases 002/01 and case
002/02 are part of the larger case 002, which was severed into two cases due to the complexity of
issues covered (Extraordinary Chambers in the Courts of Cambodia, 2010a).

The context in which the two courts were established can be seen as a starting point for the
reparations available in theory, yet these provisions on reparations have to be applied in actual
cases. Consequently, the following section will highlight challenges to the transposition of these
norms in its case-law and practice. As will be shown, although the initial context in which the courts
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emerged has influenced their normative bases, it will not necessarily be an indicator of how the
practice unfolds. The case-law on reparations as well as its implementation do not emerge in
a vacuum, but are influenced by a myriad of practical considerations, including, but not limited to,
victims’ needs on a case-by-case basis and other dynamics that influence the implementation (Roht-
Arriaza, 2004). We posit that, ultimately, providing rights to victims, in casu, the right to reparation,
is not only about their inclusion in instruments reflective of highest ideals and aspirations in ICL,
but also about their effective implementation i.e. whether the beneficiaries of a right can actually
avail themselves of its protection and scope.

3.2.1. Transposing the right to reparation’s content via case-law
As seen above, the right to reparation at the ICC may include but is not limited to restitution,
compensation and rehabilitation, on an individual and collective basis, whereas the right to
reparation at the ECCC is restricted to collective and moral reparations. These provisions leave
some leeway to the courts in deciding on reparations; it is up to the respective courts to further
clarify the provisions on reparations, for instance the interpretation of what collective or moral
reparations are. According to the Rome Statute (1998, article 75), it falls on the Trial Chamber to
establish principles underlying its explanation of the reparations mandate, including, for instance,
the determination of the scope of the damages and beneficiaries. Accordingly, these principles
further specify the ICC’s reparations regime. At the ECCC, the reparation mandate is laid down in
its Internal Rules, which can be revised by the court itself.32 Consequently, this leeway embedded in
the Courts’ legal bases might enable them to adapt the reparations procedure to the situation it faces
in the courtroom and in the “implementation phase”. It can react to the vocalised victims needs, as
well as respond to prior rulings and difficulties arising during the implementation phase the
reparation orders.

Hence, as will be discussed in this section, the case-law on reparations highlights that notwith-
standing the broad (ICC) or more limited (ECCC) content of the right to reparation, as set forth in
the courts’ normative bases, there are other considerations that influence the practical transposition
of the right to reparation’s content via case-law.

3.2.1.1. ICC. The three cases that are concluded with a conviction before the ICC show some
differences in the reparation modalities that are ordered.33 In its first Order on Reparations, in the
Lubanga case, the ICC only awarded collective reparations (Prosecutor v. Thomas Lubanga Dylio,
2012a, para. 274, 2015b, para., p. 143) despite the fact that victims clearly wished to receive
individual reparations.34 However, this exclusion of individual reparations did not last long. In
the cases that followed, namely, the cases against Katanga and Al Mahdi, a combination of
individual reparations, consisting of compensation, and collective reparations were provided by
the ICC through the reparations orders (Prosecutor v. Germain Katanga, 2017a, para. 300, and 304;
Prosecutor v. Ahmad Al Faqi Al Mahdi, 2017, para. 67, 80, and 90). In the case against Al Mahdi, the
Trial Chamber went even further and indicated that the implementation of individual reparations,
in the form of compensation, should be prioritised (Prosecutor v. Ahmad Al Faqi Al Mahdi, 2017,
para., p. 140). This shift of the ICC’s approach and its subsequent variation in the ordered reparative
modalities appear to be driven by an alteration in the weighing of the demands in the situation at
hand; with, on the one hand, a high number of victims and a lack of resources, and on the other
hand the requests for individual reparations echoed by the victims participating in the proceedings
(Balta et al., 2018). In these cases, the balance tilted towards the latter, by emphasising the individual
victims’ needs and requests, or in the words of the Trial Chamber: “the order for reparations would,
for the most part, be missing its mark – delivery of justice to and reparation of the harm done to the
victims as a result of the crimes committed by Mr. Katanga – were it to disregard their almost
unanimous preference, by awarding only collective reparations” (Prosecutor v. Germain Katanga,
2017a, para., p. 339).
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3.2.1.2. ECCC. The ECCC is only mandated to provide collective and moral reparations. As the
case-law elicits, the court has shifted its approach from one case to another and consequently
broadened its mandate on reparations. In its first case, the ECCC had a restricted conception of
its mandate and asserted that it could only award reparations against the convicted person, thus
excluding measures that required action by the State of Cambodia in the implementation or
financing of reparations.35 The court stressed that it is of “primary importance to limit the
remedy afforded to such awards that can realistically be implemented” (Prosecutor v. Kaing
Guek Eav, 2012, p. 668). Following the indigence of Kaing Guek Eav (alias Duch), the reparations
ordered in the first case were limited to the inclusion of the names of the civil parties in the
judgement and the publication of Duch’s expressions of regret and acknowledgement (Prosecutor
v. Kaing Guek Eav, 2012, para 667–668). This decision was met with critique from victims and
civil society (Williams, 2016). Consequently, the Judges’ Plenary amended the Internal Rules,
thereby broadening the court’s mandate for reparations by including the option of externally
financed reparations. Pursuant to this revision of the Internal Rules, in case of the convicted
person’s indigence, the Victim Support Section (VSS) can design, identify and request reparative
measures of pecuniary value, as long as the financing is secured from other sources (ECCC
Internal Rules, 2015, Rule 23 quinquies (3) (b). These new Internal Rules were applied during the
trials in Case 002/01 and Case 002/02, both against Nuon Chea and Khieu Samphan. The
broadened mandate resulted in a wider scope of endorsed reparation measures in Cases 002/01
and 002/02; eleven and thirteen projects, respectively, were accepted by the court. These com-
prised projects consisting of psychological assistance, education, documentation, remembrance,
and memorialisation (Prosecutor v. Nuon Chea and Khieu Samphan, 2014, para. 1151–1160,
2018, para., p. 77).

Even though both courts have a different starting point when it comes to awarding repara-
tions, both courts have to weigh the requests of victims against the feasibility of reparations; it
should be possible to actually implement the ordered reparations. Thus, amongst others, the
courts have to make sure that the existing resources suffice to cover the pecuniary value of
reparations, that the reparations do not undo the fragile peace in the communities, and that
ongoing violations on the ground do not hinder the implementation. In the first cases adjudi-
cated at the ICC and the ECCC, the courts gave priority to feasibility; only reparations that could
actually be implemented were ordered, or that benefited as many victims as possible, provided
the limited resources. Yet, both reparation orders were met with criticism from victims, civil
society and experts.36 Consequently, the ICC and ECCC both dealt with these objections, yet in
different ways. Within its existing mandate, the ICC shifted its focus to award individual
reparations, especially compensation. Whereas the ECCC amended its Internal Rules in order
to broaden its mandate so that it could endorse measures that did not need the accused person’s
resources. In other words, the courts used the leeway they have in interpreting the reparations
mandate and in ordering reparative measures, to, amongst others, adjust the reparations to the
reactions it received after its first rulings. This flexibility removes the courts more and more from
the initial normative basis; the right to reparation was transposed via its case law to include
a broader scope of reparations than what was provided for at the outset. Against this background,
the initial context of the ICC and ECCC that influenced their normative bases for the reparations
is less prominent an indicator for the content of the reparations as elaborated in their case-law.
Instead, concrete requests by victims regarding reparations turn out to influence the reparations
orders.

3.2.2. Dynamics that influence implementation
3.2.2.1. ICC. As indicated above, article 75 of the Rome Statute posits that the ICC may order
reparations against an accused person following his conviction and at the same time, reparations
may be made through the TFV. The inclusion of the TFV within the ICC system to implement the
court awarded reparations stems from negotiations during the Rome Conference. The idea of the
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TFV arose in the context of discussions regarding fines imposed on convicted persons, which
however had to be adjusted to the ambitions of the reparations mandate (Assembly of States Parties,
2002). Indeed, a system solely relying on the assets of convicted persons would not match the
extensive reparations mandate. Therefore, these assets were complemented by voluntary contribu-
tions by States and other donors to the fund, as a compromise that was accepted by State delegations
(McCarthy, 2012a). Although the negotiators agreed on the inclusion of a TFV within the ICC
system, its purpose and relationship with the court remained vague in the Statute, merely providing
the possibility for the court to make reparations awards “through the Trust Fund” (Sperfeldt, 2017).
The court was called upon to clarify the meaning of this provision in its very first case; however, the
relationship between the TFV and the ICC remains complicated today, carrying along implications
for the design and implementation of reparations (Prosecutor v. Thomas Lubanga Dylio, 2015b,
para., p. 76). In theory, the ICC reparations system provides that, after the court awards reparations,
they are to be implemented by the TFV; as such, the TFV is first tasked with drafting an
implementation plan and only after the court approves the plan, the actual implementation by
the TFV can commence.37

In the case against Lubanga, the Appeals Chamber directed the TFV “to prepare the draft
implementation plan and submit it to the Trial Chamber within six months of the issuance of the
[3 March 2015 Reparations] Order” (Prosecutor v. Thomas Lubanga Dylio, 2015b, para. 75–76).
However, it was only in April 2017, 5 years after its first decision on reparations that the first step of
the implementation plan for reparations was finally approved by the Trial Chamber (Prosecutor
v. Thomas Lubanga Dylio, 2017). As we previously argued, the underlying reason for the clash on
the implementation plan was that the Trial Chamber of the ICC and the TFV did not agree on the
required level of specificity (Balta et al., 2018). On the one hand, the ICC is bound in its specificity
by respect for the rights of the offender, which need to be taken into account, particularly in view of
his liability for reparations (Trial Chamber, ICC 2015a).38 On the other hand, the TFV operates
under specific procedural and operational realities which make it impossible for the TFV to reveal
the details requested by the ICC (Balta et al., 2018). Similarly, the Trial Chamber ordered repara-
tions in the cases against Katanga and Al Mahdi. In the case against Katanga, the draft implementa-
tion plan has been submitted before the Trial Chamber in July 2017 and is pending approval by the
Trial Chamber (Prosecutor v. Germain Katanga, 2017b). In the case against Al Mahdi, the draft
implementation plan has been submitted in May 2018 (Prosecutor v. Ahmad Al Faqi Al Mahdi,
2018a). The Trial Chamber criticised the TFV for submitting a plan that was flawed and contained
a multitude of corrections (Prosecutor v. Ahmad Al Faqi Al Mahdi, 2018a, para. 13–14).
Nevertheless, the Chamber approved the plan pending improvements (Prosecutor v. Ahmad Al
Faqi Al Mahdi, 2018b, para. 12–14). In November 2018, the TFV resubmitted an “Updated
Implementation Plan”, clarifying all aspects previously challenged by the court (Prosecutor
v. Ahmad Al Faqi Al Mahdi, 2018c), and requested approval by the Trial Chamber of which it is
waiting.

As illustrated above, the court delegated the implementation of reparations to a quasi-external
body, i.e. the TFV.39 However, it still retained judicial powers over the process, with the ability to
block its actions in relation to the implementation of reparations as long as it does not abide by
the rules required by the court. As the practice in the three cases illustrates, this system was
crafted with the idea to support the implementation of reparations at the ICC, nevertheless it
now gives rise to a convoluted process which creates further barriers to the design and enforce-
ment of reparations on the ground.40 One essential downside to this approach is that the victims,
the very people the system was allegedly supposed to benefit, grow dissatisfied with the ICC
processes. Not only do they need to wait for many years for a conviction to be rendered in order
to benefit from reparations,41 but also, when they are finally entitled to reparations, they need to
wait yet again for the implementation plan to pass the tests imposed by the ICC.42 Realistically
speaking, the entire reparations process at the ICC, from adjudication to implementation, is
hardly providing justice to victims (Balta et al., 2018). The once ambitious ICC, reflective of the
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highest ideals in ICL relating to victims’ rights and their protection, has not managed yet to
make them a reality in practice. One explanation for this may be that the very expectations that
the ICC uttered at its inception were simply not feasible, and they should be adjusted moving
forward. Another way out of this impasse may be found in the example of the ECCC provided
below.

3.2.2.2. ECCC. The ECCC’s case law and experience with reparations illustrate a dynamic
approach to its jurisprudence on reparations, which is very much influenced by the challenges on
the ground. As explained above, rule 23 quinquies sets forth the reparation regime at the ECCC, and
links the provision of reparations to a conviction. As already indicated, after Case 001 was
adjudicated, the Internal Rules have been amended in order to respond to the challenges posed
by the implementation of reparations at the ECCC. Equally relevant to the discussion is the role of
the VSS, the unit designated to, inter alia, support victims in filling applications with the court and
assist them in the reparations process (ECCC Internal Rules, 2015, Rule 12 bis). As discussed in
section 2, the negotiations to the establishment of the ECCC were characterised by a lack of mutual
confidence between the negotiating parties, and as such, the court struggled with reputation and
financial issues since its beginnings.43 In consequence, the functioning of the VSS was heavily
impacted by these issues, with researchers reporting that the VSS started its operations with
a financial and human resources deficit (Sperfeldt, 2012). This in turn impacted the quality of
outreach and representation of victims (Hoven, 2014). As documented, during the trial against
Duch, the effort to inform the Cambodian population about victim participation at the ECCC was
led by Cambodian NGOs, acting as intermediaries, instead of by the VSS (Stover et al., 2011). In
addition, legal representation of civil parties, by both national and international lawyers, took place
on a pro bono basis, as the court did not provide for any legal aid scheme for this purpose (Sperfeldt,
2013). From 2008 through 2012, the German Foreign Office awarded the ECCC a grant totalling
1.9 million euro to strengthen the VSS, which made it possible for the court to extend its support to
victims in case 002 (Stover et al., 2011). The scarcity of human and financial resources in case 001
was further reflected in the reparations awarded in case 001 against Duch. The court held that,
according to the Internal Rules, reparations are directed against and borne exclusively by the
accused. Due to the indigence of Duch, the court thus lacked competence to enforce extensive
reparations awards (Prosecutor v. Kaing Guek Eav, 2010, p. 238). The reparations awards in case
001 were therefore limited in their scope consisting of the inclusion of the names of Civil Parties and
their deceased relatives in the judgement, and the compilation and publication of all statements of
apology made by Duch throughout the trial (Prosecutor v. Kaing Guek Eav, 2010, p. 240).

Amid these limitations in Case 001, the Internal Rules were amended to offer an alternative
venue to the civil parties to claim reparations, i.e. the non-judicial reparations referred to above in
3.1.6. These revised Internal Rules came into force before Case 002 commenced. As an alternative to
the Chamber’s order that the costs of the reparations awards shall be borne by the convicted person,
the Civil Parties Lead Co-Lawyers can request the Chamber to recognise that specific reparations
measures, designed or identified in cooperation with the VSS are appropriate for implementation
using external funding (ECCC Internal Rules, 2015, Rule 23(3) quinquies). Thus, in Case 002, this
provision enabled the VSS and the Lead Co-Lawyers to seek funding for reparations from donors
and to develop the reparations projects in collaboration with governmental and non-governmental
organisations external to the ECCC (Prosecutor v. Nuon Chea and Khieu Samphan, 2014, para.
1113). In addition, the court explained that this second venue for reparations may be drawn up for
the benefit of the collective; at the same time, they must respond to the harm suffered as a result of
the charges and allegations which constitute the basis of Case 002 (Prosecutor v. Nuon Chea and
Khieu Samphan, 2011, para., p. 2).

Arguably, the amendment of the Internal Rules, to provide an alternative to reparations borne by
the accused enlarged the scope of reparations in both segments of case 002. Under the new system,
the role of the court was limited to merely endorsing the reparations projects proposed, as long as
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funding was secured for them and they responded to harm resulting from charges in the case. As
such, in case 002/01, of the 13 reparations projects requested by Civil Parties, the Trial Chamber
turned down only two of them, due to the insufficiency of funding to support these projects
(Prosecutor v. Nuon Chea and Khieu Samphan, 2014, para. 1153–1163). Similarly, in case 002/02
only two of the 14 reparations projects requested by Civil Parties were not endorsed by the Trial
Chamber (Prosecutor v. Nuon Chea and Khieu Samphan, 2018, para., p. 2). As mentioned before,
due to efforts by Lead Co-Lawyers and the VSS, funding for most of these projects was already
secured in advance, and the majority of projects were already implemented before the ECCC
endorsed them (Extraordinary Chambers in the Courts of Cambodia, 2014; Extraordinary
Chambers in the Courts of Cambodia, 2017a).

To conclude, as exemplified above, the implementation of reparations projects at the ICC level
is currently lagging behind. The protracted process of deciding upon an implementation plan has
extended the prospect of reparations’ implementation unreasonably. On the other hand, the
ECCC provides a more robust example of how the practice on reparations can constantly adapt to
respond to challenges posed by scarce financial and human resources, as well as limitations of the
initial normative basis. As such, the practice on reparations of both courts exhibits challenges
which might be overcome if a flexible approach is taken. At the same time, it highlights that the
initial context in which a right emerged, as well their normative basis, are not predictors of how
well the implementation will fare; openness and flexibility to challenges arising during the process
of designing and implementing reparations are equally important to achieving meaningful
reparations.

4. Concluding observations

In the past decades, international legal institutions have adopted mechanisms and implemented
procedures stipulating a right to reparation, which consists of material and/or immaterial or
symbolic measures to acknowledge the victims’ individual or collective victimhood, and – as far
as possible – to make amends for the suffering they went through. This article has addressed the
approach to reparations of two international criminal justice institutions, namely the ICC and the
ECCC, using a doctrinal comparative law perspective in order to analyse the development and
practice of the two reparations mandates. We argued that since law and its institutions, such as
courts, are interconnected with society and consequently influence each other, they cannot be
separated from each other when one wants to gain a deeper understanding of law and its institu-
tions. Consequently, in this paper the doctrinal comparison was complemented by socio-legal
insights.

The period leading up to the development of the ICC and ECCC has witnessed increased
attention for universal human rights on the one hand and transitional justice on the other
(Letschert & Parmentier, 2014; Teitel, 2014). Victims’ interests and rights started to take centre
stage, and this development has also been reflected within ICL-based institutions which made it as
one of their goals to deliver rights for victims, including the right to reparation. As illustrated in the
paper, the normative culmination of ideas in international law and transitional justice was incor-
porated in the ICC Statute. The founding document of the ICC included an extensive set of rights
for victims, reflecting a progressive development in ICL-based courts. Even though its drafting took
place at the same time, the ECCC’s Statute is muchmore limited. It does provide for a set of rights of
victims and a right to reparation, however, they are transplanted from the Cambodian legal system
and tailored by the judges, to the extent possible, to the specifics of the Khmer Rouge conflict.
Although the UN has played an important role in the establishment of the ECCC, the enthusiasm
permeating the ICC negotiations was not transposed to the Cambodian case. The goals the ECCC
pursues are limited to the national context and the reconciliation of the country’s population.

Thus, this initial context in which these courts developed further influenced their legal bases. We
highlighted this by focusing on victims and their rights, the content of the right to reparation, as well
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as the courts’ goals and functions. The ICC’s Statute includes the most comprehensive set of rights
for victims, a broad and encompassing right to reparation, and it pursues goals on a global scale,
informed by the ICC’s retributive and restorative justice functions. All these elements are reflecting
developments in international law and transitional justice prior to the adoption of the Rome Statute.
The ECCC is more restricted; the rights of victims, the content of the right to reparation, and the
goals it pursues are shaped by the frictions between the negotiating parties as well as the challenges to
adapt the Cambodian national criminal law to the situation under ECCC consideration.

Furthermore, by scrutinising the case-law of these two courts, the paper highlighted that the
initial context of development might not necessarily influence their jurisprudence. By focusing
particularly on reparations, this article contends that there is room for improvement in the Courts’
jurisprudence as well as the actual implementation of the reparation orders. At the ICC level, three
orders on reparations have been issued so far, however, the process of implementation is developing
at a very slow pace. We acknowledge the challenges posed by the situations where the ICC-awarded
reparations have to be implemented.44 However, this research has also highlighted that ongoing
confrontations between the court and the TFV have resulted in significant delays in the drafting of
the implementation plans. In addition, according to publicly available documents, victims at the
ICC have not received any court-ordered reparations since the ICC’s establishment almost 20 years
ago. On the other hand, the ECCC’s case-law on reparations indicates that the initial reparations
system in place at the ECCC translated into very limited reparations in its first case, to the
dissatisfaction of victims (Nickson, 2017). Pursuant to amendments to its legal basis, the Court
eventually succeeded to better respond to victims’ calls for more extensive reparations in case 002.45

In addition, by the time these reparations were endorsed by the Court through its judgements, most
of the funding and implementation was already underway. The case of ECCC lends support to the
idea that the openness and flexibility of courts, to acknowledge when change is needed and adapt to
challenges arising during the process of designing and implementing reparations appears to be
more important than the initial context. We contrast the ECCC’s amendment of its Internal Rules
to better respond to victims’ calls for reparations to the ICC’s stiff application of legal rules by judges
that stalls the reparations’ implementation.

Concluding, we contend that international criminal justice interventions have great trouble in
transposing lofty ideals in practice. When viewing the respective mandates of the ICC and ECCC
and the ensuing rights, one cannot help but wonder if thought was ever given to the actual feasibility
of implementation. It appears that the drafters of the two mandates pushed all challenges and
problems on future judges and practitioners’ plates. We believe that pros and cons should have been
considered from the beginning, and the risks strongly highlighted. The fact that the justice for
victims’ rhetoric is still being pursued and reiterated by courts such as the ICC, although there is
actually no empirical study to support this,46 points to recklessness from the ICC’s side. We contend
that justice through reparations is seen to be done when it is seen in the eyes of the victimised
populations (Pemberton & Letschert, 2017). Simply put, it is the victims who determine whether
reparations will have the desired impact in practice. Reparations should not merely be about
provisions in legal statutes or lengthy debates between lawyers and judges. For reparation mandates
to be effective, we urge for a deeper reflection on the feasibility of all the underlying goals of
international criminal justice and a realistic assessment of its performance in practice.

Notes

1. According to a socio-legal approach, the analysis of law is directly linked to the analysis of the social situation
to which the law applies and should be put into the perspective of that situation by seeing the part the law plays
in the creation, maintenance and/or change of the situation (Menkel-Meadow, 2019; Schiff, 1976). Equally, it
is important to note that the interviews for the purpose of this article were carried out with the goal of
contextualising the findings emerging out of the doctrinal research, which is the main research method
employed in this study. As such, the interviews are not utilised in the current research as a primary research
method.
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2. The assistance mandate of the Trust Fund for Victims, as well as the change of the Internal Rules of the ECCC
can be seen as a “safety net” in case the convicted person is indigent.

3. We acknowledge that different terms regarding reparations are used across international instruments. For
instance, the 1985 UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power uses
the terms; redress (general term), and the more specific forms of, amongst others, restitution and compensa-
tion. However, the terminology we are using in this article is based on the wording used in the respective legal
rules.

4. Luban (2013, p. 506) provides the geopolitical background for the establishment of the ICC, calling it “the
honeymoon period for ICJ”. He explains that the international criminal justice climate at the global level in
early 1990s was rather positive. Payam Akhavan (2013), similarly, called this period as “romanticisation” over
international criminal law.

5. As James Crawford (1997) explained, in 1985–1990 nobody took seriously the prospect of an international
criminal court, despite several discussions. It was with the development of the ICTY/R ad-hoc tribunals, as
well as the ILC draft statute for an international criminal court in September 1994 that the establishment of the
ICC took off.

6. In addition, throughout the years of its functioning, a number of international judges resigned their functions
citing political interference and dysfunctional climate (Killean, 2017).

7. Throughout 2002, the UN expressed that the ECCC’s normative basis would not guarantee the international
standards of justice required by the UN to continue discussions towards the establishment of the Court, which
led the UN to withdraw from negotiations for a short period (Bassiouni, 2008).

8. The international crimes consist of genocide, war crimes, and crimes against humanity, while the national
crimes are limited to homicide, torture and religious persecution (ECCC Law, 2004, articles 3–8).

9. For instance, in the 1990s, protocol 11 to the European Convention on Human Rights has been adopted,
through which the right to individual petition has become compulsory for all States Parties to the Council of
Europe (Council of Europe, 1990). Also, the rise of interest in the position of individuals was highlighted by
the growing concerns at the UN level, with the adoption of the 1985 UN Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power, as well as the 2005 UN Basic Principles on Reparations,
whose drafting process started in 1989 (van Boven, 2010).

10. William Schabas (Schabas, 2001, p. 20) expressed that “without any doubt its [the ICC Statute’s] creation is the
result of a human rights agenda that has steadily taken centre stage within the United Nations”.

11. Christoph Sperfeldt (2017) similarly details how the combined efforts of France and the United Kingdom State
Delegations, as well of international NGOs were instrumental in incorporating a reparations mandate into the
Rome Statute.

12. A Review of the negotiations leading to the establishment of ECCC points to the involvement of UN and
Cambodian representatives, as well as US Diplomats, but not NGOs, as was the case of the ICC
(Documentation Center of Cambodia, 2001).

13. One other important aspect to the establishment of the ECCC constituted the funding, to which the UN was
not willing to contribute if the ECCC would not commit to international standards of justice (Documentation
Center of Cambodia, 2001).

14. For instance, due to the high number of civil parties and the equality of arms in relation to the suspect, the
ECCC’s Internal Rules restricted the scope of individual civil party participation, especially through obligatory
representation (Zhang, 2016; Sperfeldt, 2018).

15. As will be shown below in section 3.1.B, the content of the right to reparation is embedded in the local context
and reflecting the limited resources on the ground. In addition, although the inclusion of victims and their
rights at the ECCC is an important development, accounts demonstrate that questions about the inclusion of
victims were some of the last issues addressed by judges when drafting the Internal Rules and almost no
mention was made of victims in the Framework Decision or ECCC Law (McGonigle Leyh, 2011).

16. Interestingly, ECCC did not have as a starting point a strong support by NGOs and States, although the
negotiations were indeed carried out by UN diplomats aware of the parallel developments at the ICC.

17. Christoph Sperfeldt (2018) asserts that the role of NGOs in advocating for extensive victims’ rights at ECCC is
significantly more modest compared to the role of NGOs in the negotiations to the establishment of ICC.
However, they did play a role, albeit at a later stage, and more modest.

18. Christoph Sperfeldt (2017) argued that proponents for the inclusion of the right to reparation argued that
because a right to reparation for victims of mass atrocities is recognised under international human rights law,
it must equally be recognised under international criminal law and therefore be enshrined in the ICC Statute,
with reference to the 1985 United Nations Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power and the then draft Basic Principles and Guidelines. At the same time, he also detailed how the
Basic Principles became one important source of inspiration for article 75 of the Rome Statute.

19. As Conor McCarthy (2012a) argued, the reparations regime at the ICC is not the result of some grand design
but an arrangements that evolved in the later stage of the negotiations process from a number of negotiations
and proposals.
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20. The Internal Rules exemplified forms that reparations may take: a) an order to publish the judgement in any
appropriate news or other media at the convicted person’s expense; b) an order to fund any non-profit activity
or service that is intended for the benefit of Victims; or c) other appropriate and comparable forms of
reparation (ECCC Internal Rules, 2015, Rule 23 (12)).

21. Under national law, civil parties have the right to claim individual monetary compensation, while both
individual as well as material measures are excluded from the reparative mandate of the ECCC (Prosecutor
v. Kaing Guek Eav, 2010, para. 661, footnote 1144.)

22. Retributive justice is related to the institution of criminal punishment (Hermann, 2017) Wenzel, Okimoto,
Feather, and Platow (2008) explain that retributive justice essentially refers to the repair of justice through the
imposition of punishment.

23. Restorative justice aims to affirm the status of victims and their rights. It seeks to take into account and
consider the interests of the victim, the offender as well as the community. As such, it questions traditional
retributive criminal justice, which is, inter alia, concerned with the punishment of the offender (Clark, 2008;
Evans, 2012; Zehr, 1990).

24. The challenges inherent in attempting to strike a balance between the two functions of the ICC have been
discussed at large in (Balta et al., 2018) By examining the Court’s practice on reparations to date, we argue that
the restorative justice function of the ICC, relating to concern for victims and their rights is overshadowed by
the retributive justice function.

25. At the time of writing of this article, 123 States were States Parties to the Rome Statute. Out of them 33 are
African States, 19 are Asia-Pacific States, 18 are from Eastern Europe, 28 are from Latin American and
Caribbean States, and 25 are from Western European and other States (International Criminal Court,
2019).

26. The argument might be made for a third function of the ICC, due to its more abstract goals that it pursues, as
elicited by its concern for future generations as well as respect for international justice.

27. Fletscher (2015) also provides the example of former presidents of the ICTY who although did not provide for
right for victims, including the right to reparation, it nevertheless invoked victims in the annual reports of the
tribunal to the UN Security Council as a measure of the success of the institution; completed trials deliver
justice to victims. Seen this way, the ICC is the first international criminal justice institution that propelled the
“justice for victims” narrative to become a function of law.

28. Interestingly, the Law establishing the ECCC (2004), on the other hand, provided in article 1 that its goal was
merely to conduct trials of the most responsible Khmer Rouge leaders.

29. Some scholars argued that justice in Cambodia came in the form of ECCC trials, and not a Truth and
Reconciliation Commission – which was also on the table – due to the fact that the ratione temporis and
personae of the ECCC was to be rather limited, excluding risks that the Government in power would also be
prosecuted (as most of them were Khmer Rouge officials (Klosterman, 1998; McGonigle, 2009).

30. As is well known, the TFV has two equal, victim-focused mandates: a reparations and an assistance mandate.
The reparations mandate is linked to the ICC conviction of an accused; following a conviction the Court may
make awards on reparations “through” the TFV. The assistance mandate, on the other hand, is concerned with
benefits to all victims of crimes under the Rome Statute, and it is not linked to any conviction (Rome Statute of
the International Criminal Court (last amended 2010), 1998, article 75(2); ICC RPE, 2013, rule 98(5); Balta
et al., 2018).

31. During the first case at the ECCC, the reparations awards were to be borne by the accused person, in relation
to the crimes he was found guilty of. However, he turned out to be indigent, thus significantly limiting the
reparations awards provided to the civil parties. In the Case 002, the Internal Rules were amended as to offer
an alternative venue to the civil parties to claim reparations, and they currently reflect the reparations regime
described above.

32. At the time of writing, the ninth revision of the Internal Rules is at play.
33. The ICC has at the moment of writing not agreed on a reparations programme, nevertheless, several

reparative measures have been ordered by the Court.
34. In a submission of group V01, the LRV Stated that 12 of 14 victims wanted compensation (Prosecutor

v. Thomas Lubanga Dyilo, 2012c, para., p. 15). Similarly, in a submission of group V02, similar wishes were
echoed (Prosecutor v. Thomas Lubanga Dyilo, 2012b, para., p. 16).

35. Claims for measures containing health care, commemoration days, renaming of public buildings and State
apology were rejected (Prosecutor v Kaing Guek Eav, 2012, para. 663–664).

36. In the case of the ICC against Ruto and Sang, victims withdrew of participation because they were extremely
opposed to reparations on a community basis (Prosecutor v. William Samoei Ruto and Joshua Arap Sang,
2013, para. 12; Williams, 2016, p. 332).

37. The Draft Implementation Plan is based on consultations with the Registry, the legal representatives of
victims, the defence, local authorities and experts. After hearing from the parties, the Trial Chamber may then
approve, reject or modify the plan. Once approved, the Trust Fund launches an international competitive
bidding process to select implementing partners on the ground (Assembly of States Parties, 2005). In addition,
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the Trust Fund is required to submit periodic progress reports to the Chamber throughout the implementa-
tion phase (REDRESS, 2018).

38. The Trial Chamber argued that it is not able to rule on Lubanga’s liability as long as it does not have a list with
the identified beneficiaries and the extent of their harm, the specific details about the proposed programmes
and a precise evaluation of the costs (Prosecutor v. Thomas Lubanga Dylio, 201, para. 14 and 22).

39. Even though the TFV is established in the Rome Statute and thus, is part of the ICC reparations system, its role
in relation to the Court ordered reparations is limited to the implementation of the reparations.

40. For instance, in the Lubanga case, the approval of the TFV’s implementation plan by the Court was stalled for
almost one year due to the fact that the Court wanted clarity over all the details regarding beneficiaries of
reparations, despite the TFV insisting that this was impossible given the challenges on the ground (Prosecutor
v. Thomas Lubanga Dyilo, 2017, para. 15–17; Balta et al., 2018, p. 12).

41. For instance, the abrupt termination of proceedings in the case of Prosecutor v. Jean Pierre Bemba Gombo left
all the victims deeply disappointed with the ICC process: “victims are disappointed and have lost faith in the
justice process following Mr. Bemba’s acquittal” (Prosecutor v. Jean Pierre Bemba Gombo, 2018).

42. As a report by REDRESS (2019, p. 10)put it, “In the Lubanga case, 15 years after the commission of the crimes
in 2003, victims are yet to receive the reparations they have been waiting for, even though the first reparations
decision was handed down in 2012.”

43. As explained by Corciari and Heindel (2014b, p. 6), “unlike the ICTY and ICTR, which receive funds from the
general UN budget, hybrid courts generally have relied on voluntary funding, leaving them vulnerable to
financial gaps. To a significant degree, they took shape precisely because key donor States were unwilling to
invest the financial and political capital needed to set up fully international courts.”

44. For instance, as journalistic publications indicate, peace in the Democratic Republic of the Congo where the
reparations awarded in Lubanga and Katanga need to be implemented, remains a convoluted matter
(Cumming-Bruce, 2019). Similarly, several journalistic publications document the instability in Mali, where
the reparations awarded in the Al Mahdi case need to be implemented (Mules, 2019).

45. This is not to assert that the reparations in case 002 are without criticism. Sperfeldt (2018) for instance, argued
in his doctoral thesis, that this approach resulted in the de-judicialization of reparations as they are not linked
with the guilty conviction of an accused person, potentially constituting a step backward to the protection of
the victims’ right to reparation.

46. The project, “What’s Law Got to Do With It?” (currently developed at Tilburg University and funded by the
Netherlands Research Organisation) aims to empirically asses the contribution of international criminal and
human rights law to repairing the harm of victims of international crimes. For more information, see https://
www.tilburguniversity.edu/research/institutes-and-research-groups/intervict/research/projects/reparations.
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